The M&A Process : Step-by-Step

What Directors And Management Should Know To

Be Prepared For a Merger Or Acquisition
More businesses today are emerging through a strategy of mergers and acquisitions route rather than the traditional strategy of an initial public offering. In fact, the public offering is becoming the exception rather the norm. For every business that emerges with a public offering, four are acquired by another enterprise. As the economy has become more global and technology has increased competition, the need to commercialize and “get to market” quickly today is favoring a merger-and-acquisition (“M&A”) strategy rather than a public offering for some of the following reasons:

	
	Merger or Acquisition
	Public Offering

	Access to resources
	A well-planned acquisition should result in direct access to the necessary resources.
	A public offering typically results in cash rather than the resources themselves. The business in turn has to locate and purchase, or otherwise develop those resources.

	Access to additional capital or other resources
	An acquisition with an established business, access to capital or other resources often depends more upon an economic analysis of fundamental factors, such as the impact on earnings of the operations of the business.
	Access to additional capital or other resources by a business with publicly traded securities often depends more upon a market analysis of technical factors, such as the impact on trading prices, of the publicly traded securities of the business.

	Public disclosure
	A business that does not have publicly traded securities or is not a substantial segment of a business having publicly traded securities does not have the same ongoing reporting obligations of a business with publicly traded securities.
	A business with publicly traded securities has ongoing reporting obligations that often results in disclosure of otherwise confidential information that may benefit competition.

	Cost
	Although the cost of an acquisition will include legal and accounting fees, the accounting fees are likely to be less and there will be no underwriting commission or discount and printing expenses.
	In addition to legal and accounting fees, the cost of a public offering include up to 10 percent commission or discount to underwriters as well as printing expenses.

	Market conditions
	An acquisition is typically not as subject to market conditions as is a public offering.
	A public offering is typically subject to market conditions beyond the control of the business.

	Liquidity for founders
	An acquisition can be designed to provider owners with liquidity.
	A public offering often does not result in immediate liquidity to founders except to the extent of brokers transactions permitted by Rule 144.


In addition, shareholders of emerging businesses are finding that strategic mergers or acquisitions result in earlier liquidity with less uncertainty than public offerings. The operations of the emerging business often jump forward in a merger or acquisition by an established enterprise having a ready sales, warehousing, distribution or manufacturing infrastructure. A strategic merger or acquisition of an emerging business often allows an established enterprise to utilize more fully its own infrastructure, increasing return on its assets. 
The purpose of this white paper is to offer guidance to both emerging as well as established businesses in establishing a merger-and-acquisition (or “M&A”) strategy. 

Requisite Steps: Plan and Protect 

The requisite steps before any consideration of a merger or acquisition are to “plan and protect.” The first step in any M&A strategy of either an emerging or established business is to protect the resources of that business. 

Protecting resources 

The two most important resources of either a business seeking to make an acquisition or a business seeking to be acquired are (i) the human resources of their management team and other key personnel, and (ii) the intellectual property of their business, products, and services. 

Employment terms. With respect to the human resources, a detriment to an acquisition is not having key members of management and other key personnel obligated to the venture through employment contracts. The two most important provisions of an employment contract are: 

· Notice provisions which require an employee to give advance notice (typically thirty days to six months) before resigning or quitting; and 

· Discharge provisions authorizing someone, typically the CEO with respect to non-officers or the board with respect to officers, to remove an individual from his or her authority and responsibilities as an officer and employee for any reason, with or without cause. 

Often these notice and discharge provisions provide different levels of compensation through either continuation of salary and bonus or payment of separate severance benefits based on whether there is cause for discharge or good reason for quitting. 

Restrictive covenants. Other provisions, typically referred to as “restrictive covenants,” are also important considerations. The most common of these covenants place restrictions on: 

· Outside activities. These provisions are typically provided either in the affirmative, requiring employment “on a full-time basis,” or in the negative, prohibiting any other employment or activity that impairs the person’s ability to exercise his or her authority and to meet his or her responsibilities fully. 

· Ideas developed. Usually an affirmative covenant, this provision states that any idea or invention developed by the employee for the business of the venture belongs to the venture and often includes an assignment of any such ideas, including inventions, to the venture. 

· Use of confidential information. Typically a negative covenant, this provision prevents the use of business or trade secrets and other confidential information, except as authorized, in the course of the venture’s business. 

· Solicitations of resources. These provisions are generally a negative covenant prohibiting the solicitation of any employee, customer or client, vender or supplier, or similar resources of your venture to cease their relations with your business. 

· Competition with business. Typically a negative covenant, this provision prevents competition with the business of your venture during, and often for a period after, employment.

Third-Party nondisclosure agreements. In addition to protecting the human resources of the management team and other key personnel, any business should protect its business and trade secrets and other confidential information, including technology and inventions. In addition to affirmative covenants and assignment by employees of ideas or inventions developed for the business, third parties, including potential acquirers or targets of an acquisition, should sign a nondisclosure agreement before being given access to any such business or trade secrets and confidential information. 

Trademark, trade name, and domain name protection. Other deterrents are not having adequate protection of its entity name, often including exclusive rights to an Internet domain name identifying the business, as well as trade and service mark protection of the business’ products or services. 

Identifying What It Wants 

Also before undertaking consideration of any merger or acquisition and as one of the first steps in adopting an M&A strategy, a business must identify what it wants from a merger or acquisition. The principal reasons that an emerging business considers acquiring or being acquired are: 

· Liquidity for founders and investors. 

· Access to resources, including financial resources such as working capital; infrastructure such as a ready sales force or warehousing, distribution, or manufacturing facilities; addition of strategic products or services; and expansion of markets.

The principal reason that an established business would consider acquiring an emerging business is greater utilization of its resources including its sales force or warehousing, distribution, or manufacturing facilities. Other reasons include: 

· Acquisition of key technology; 

· Addition of new products or services; 

· Entry in a new market; 

· Elimination of competition; 

· Acquisition of creative talent.

Describing Itself 

After determining what it wants from a merger or acquisition, the next step for either an emerging business or an established business is to describe itself. This is easier for publicly held businesses, which describe in detail their operations, assets and liabilities in annual reports to their security holders and SEC reports. 
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