JV Structuring Tips: "Must Do's" in Structuring a Joint Venture

This section discusses key legal, financial, tax, marketing or technology element which must be carefully structured in order to maximize a new venture's likelihood of success.

Summary of Topics:

1. Objective of Joint Venture 

2. Choice of Structure - Business Environment Factors 

3. Choice of Structure - Unincorporated vs. Incorporated JV Vehicles 

4. Choice of Structure - Unincorporated JV - Partnership vs. Pure JV 

5. Tax consequences of Different Structures 

6. Pro Forma Contents of JV Agreement 

7. Major Errors in License Agreements 

8. Issues in Accessing Technology Information 

9. Issues in Use of Technology Information

Objective of Joint Venture:

· Form an alliance to leverage each other's Unique Strengths, not to correct each other's weakness.

· Form an alliance around a Market Opportunity, not around narrow products.

· Form an alliance around Unique Skills, Capabilities, Technology, and Know-How.

· License proprietary technology out liberally to grow your Business Ecosystem but maintain Control over Key Kernels.

Choice of Structure - Business Environment Factors:

a. government policy at the sites of joint venture concerning:

i. intellectual property rights and protection;

ii. licensing restrictions and compulsory licensing requirements;

iii. foreign investment restrictions and incentives;

iv. indigenization and local content requirements; and

v. currency and exchange controls.

b. tariff structures.

c. tax structures.

d. position of supplier in market for product of the technology and use of product.

e. position of supplier in market for product of the technology with respect to market territories.

f. stage of development of technology.

g. anticipated changes in market structure and the position of supplier in market.

h. distribution requirements including shipping costs and sales structures.

i. compatibility of available protection of proprietary interests with program of protection required by supplier of interests.

j. product liability laws.

k. product design standards such as units, labeling, design, safety, and environmental requirements.

l. capital requirements and available capital markets.

m. startup time requirements.

n. availability of raw materials and suppliers of intermediate goods.

o. availability of acceptable co-venturer, either as recipient of the technology or as contributor of other essential ingredients to joint venture such as distribution channels, strength to develop technology, capital, etc.

p. labor markets and trade union organizations.

q. social structure of the community and cultural appropriateness of the technology and product at the sites of the joint venture and anticipated market for the product.

Choice of Structure - Unincorporated vs. Incorporated JV Vehicles:

	
	Unincorporated Joint Venture (Partnership)
	Incorporated Joint Venture

	1.
	Each participant has joint liability to the full extent of its own assets for liabilities of the Joint Venture (consider insurance).
	Participant’s liability is limited to its investment as a shareholder in the Joint Venture (but guarantees mat be required from the participants third parties).

	2.
	One participant's notice to dissolve can result in dissolution.
	Perpetual existence not affected by action of one participant (subject to statutory remedies for just and equitable winding-up, oppression and derivative actions).

	3.
	Relatively easy to wind up.
	More complex to wind up.

	4.
	Each participant can bind the Joint Venture (through agency).
	One participant cannot subject the Joint Venture to obligations (subject to actions of individual directors).

	5.
	Few rules for governing imposed on Joint Venture.
	Corporation law establishes sophisticated procedural rules.

	6.
	Each participant is subject to an absolute duty of good faith to the other participants (fiduciary relationship).
	A participant can act solely in its own interest as a shareholder.

	7.
	New participants require dissolution of existing partnership and formation of new one unless agreement specifically provides for changes.
	Relatively easy to add new participants.

	8.
	Participant cannot contract with or sue the Joint Venture (only with the other participants).
	Participants can contract with or sue the Joint Venture.

	9.
	One participant can force a return of its capital (by dissolution and liquidation and sharing of assets).
	One participant cannot force a buyout or a return of its capital contribution (except through a shareholder's agreement or court action under provisions for dissent, winding-up, derivative actions or oppression).

	10.
	Few statutory pre-conditions imposed to formation.
	Various statutory conditions imposed for incorporation (e.g. citizenship requirement for directors).

	11.
	Taxation provisions can affect participants directly.
	Two levels of taxation.

	12.
	The legal relationship between the participants may be varied by express agreement (but not vis-à-vis third parties).
	A shareholders agreement is able to vary only part, but not all, of the legal relationship between the participants.


Unincorporated Joint Ventures - Comparison of Partnership verses Pure Joint Venture:

	
	Characterizing Relationship as Partnership
	Characterizing Relationship as Pure Joint Venture

	1.
	Joint Venture usually operates as a continuing business over unspecified time period.
	Joint Venture is usually limited to a narrow single venture, of limited scope and duration, which terminates on its completion.

	2.
	Joint contribution of capital which is "pooled."
	No community of capital (funds are separately retained).

	3.
	Common ownership and undivided interest in contributed or acquired assets.
	Separation of the participants' interests and ownership in assets and resources utilized by each participant for the Joint Venture.

	4.
	Delegation of ultimate management authority to Joint Venture (including control over its assets).
	Retention by each participant of ultimate authority over actions of Joint Venture (e.g. power of veto).

	5.
	Participants' activities usually restricted to those of the Joint Venture.
	Right of participants to carry on other business.

	6.
	Joint Venture receives total revenue, and after deducting aggregate expenses distributes only net profit to the participants in a stated proportion.
	Each participant receives gross revenues attributed and investment, usually directly, or from the other parties by a settlement process.

	7.
	Each participant shares (in a states proportion) in the expenses borne by the other members through the Joint Venture, and shares any losses resulting after deducting aggregate expenses from revenue.
	If revenue received by a participant is inadequate to cover its joint venture expenses, then the deficiency is borne by the party itself (expenses are allocated directly to the participants).

	8.
	Profit and loss of each participant determined on basis of net amounts received from the Joint Venture.
	Profit and loss of each participant is determined by a combination of its Joint Venture revenues/expenses with the revenues/expenses of its other operations.

	9.
	Joint Venture pays, as an expense, taxes and assessments applicable to facilities used.
	Each participant pays taxes and assessments with respect to facilities it uses for the Joint Venture.

	10.
	Joint Venture pays the salaries of the personnel seconded to it by the participants out of its "pool" of funds.
	Each participant pays salaries of its personnel assigned to the Joint Venture (deducting them as an expense).

	11.
	Participants may on termination only liquidate the assets and share in the proceeds.
	Right of each participant to a return of its contributed resources upon termination of the Joint Venture.

	12.
	Joint and several liability of each participant to third parties for debates of the Joint Venture and for wrongful acts and omissions of the other participants and the Joint Venture.
	Liability on a contractual basis (e.g. permits a participant disavowing liability to third parties based on other participant’s acts).

	13.
	Fiduciary duty of each participant to disclose material matters affecting the Joint Venture.
	Duty to disclose material facts on a contractual basis only.

	14.
	Participants must act in best interests of the Joint Venture.
	Allows right to act in own interest, unless trustee relationship exists for particular property (e.g. accounting for secret profit).

	15.
	Power of participant as agent of other participant’s ant the Joint Venture, to bind them to action taken in the usual business of the Joint Venture.
	Participant's power to bind the other participants and the joint venture can be limited or be non-existent by express agreement, unless agency relationship is represented to third parties.

	16.
	Disposal of Joint Venture partnership interest is a capital receipt.
	Disposal of interest in such a Joint Venture is generally ordinary income.

	17.
	Joint Venture engaged in trading, mining or manufacturing must register usually (to permit enforcement of their contracts).
	No registration requirement (unless different name used by the participants as a business style to reflect the Joint Venture activities).


Tax Consequences of Different Structures:

Types of Organization: 

a. branch operation 

i. corporate division 

ii. joint venture 

iii. partnership.

b. new subsidiary corporation 

i. intercompany pricing issues
National Revenue Guidelines 

ii. considerations in structuring ownership of assets.

Financing of Operation and Investment: 

a. debt financing 

b. capital financing.

Taxation of Foreign Investors: 

a. taxation of business operations 

i. branch 

ii. new corporation.

b. taxation of national/international sources of investment income 

i. branch 

ii. new corporation.
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