Joint Venture Structural Considerations



Corporation 
The Corporation is the most sophisticated and mature form for a joint venture.  The corporation is normally structured as a “stand-alone” business and often selected when one or more of the following conditions exist: 

· When the JV is large or complex enough to require a separate organization entity with its own internal management; 

· If it is advisable to contribute cash directly to the JV and, in return for the cash, the JV partners receive stock in the new company; 

· When the JV’s goal is long-term 

· When the parties expect to take the entity public relatively quickly in an IPO which generally requires a corporate vehicle 

· When the parties want to share the burdens (or benefits) of low basis (or high basis) property in accordance with their general sharing arrangement rather than in accordance with the rules of section 704(c) applicable to partnerships 

· When the parties prefer that any tax consequences relating to the venture be isolated at the venture level. 

Other corporate governance considerations: 

· While the corporate form is the most complicated to design, if the venture is large enough, it may also be the easiest to run. 

· One management difficulty inherent in any alliance is that executives of two or more companies must cooperate regularly.  If the companies form a separate joint venture corporation under independent management, there need be less discussion of the specifics of operations among sponsor CEOs.  These operational specifics are then left to the operational managers of the JV thus freeing the founding CEOs to focus on strategic issues. 

· The corporate structure works best when given a certain amount of autonomy in operations, while being strategically driven by the founding partners.  If strategic conditions change and the JV no longer benefits one of the partners, then stock in the JV can be sold, or the partners can withdraw from strategic control, while remaining a shareholder and still reaping financial reward from a successful venture. 





Partnership 
The most widely used form of strategic alliance is the partnership. One of the likely reasons that a partnership is chosen most often is its high degree of flexibility. A 
partnership, in essence, is a legal structure that allocates investment, profits, losses and operational responsibilities, while at the same time maintaining the 
independence of the partners.  Management may be accomplished by forming a committee to manage the needs of the partnership where the committee is composed of members of each partner.  Smaller, more entrepreneurial companies are more likely to select the partnership form than large multinational corporations.  The partnership has great flexibility in that it can be used when a separate organization with autonomous management is required, as well as when the alliance requires only a coordinating committee and no separate organization.  Generally, the partnership itself will own something, such as a building, production technology, marketing rights, or manufacturing equipment. 

The partnership form is most often selected when one or more of these conditions prevail: 

· When the alliance is expected to last only three to five years (i.e. is projected oriented) 

· If a separate business entity is desirable for the alliance, but a separate organization for management of the venture is not currently required, but may be needed in the future 

· If high levels of commitment and interaction are necessary for short periods of time. 

· The partnership form is probably the most widely chosen because it has the greatest range of flexibility in what is often an uncertain environment.  For example, in high-technology industries with rapidly changing markets, companies must respond quickly to advances in technology if they are to remain viable competitors.  A partnership is less complicated and more practical than other forms for what may be a somewhat short-term agreement, perhaps for only 36 months. 

· Partnership agreements are also more adaptable to creative allocations of benefits distribution.  For example, a minority equity investor may receive a larger share of the distribution of profits if the partners deem it fair. 

Tax considerations are the final reason for choosing the partnership form because, unlike the corporation, the partnership is not taxed doubly; the profits flow directly to the partners. 

· As a partnership, a JV will be generally be subject to only one level of taxation.  While partners will be taxed on the profits of the JV, the entity itself will not be subject to federal income taxation, and in most state and local jurisdictions the entity will be exempt from income taxation as well.  In addition, entity losses will pass through to the partners, who can use these losses against other income subject to various limitations on the use of losses in the Code. 

· Distributions by a partnership to a partner, including distributions in liquidation of the partnership or of a partner's interest in the partnership, are generally not taxable (except to the extent the amount of money distributed exceeds the distributee partner's adjusted basis in its partnership interest.) 

· A partner's share of undistributed partnership profits increases such partner's basis in its partnership interest, which prevents double taxation of the partner's share of profits upon the distribution of those profits and, to the extent that profits are retained in the entity, reduces gain or increases loss on a subsequent sale of its partnership interest.  However, a partner's share of undistributed partnership losses reduces such partner's basis, an effect that would not generally occur if the entity were a corporation. 
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