KEY FACTORS IN AN INTERNATIONAL JOINT VENTURE AGREEMENT

A joint venture can be an ideal vehicle for an investor in a foreign country and who wishes to establish market entry and a distribution network. It may be the only or most viable way of achieving such goals if the host country’s laws provide that a joint venture is the only way by which a foreign company can set up operations there or require a citizen from the host country to have a percentage of ownership in the business venture. 

Almost invariably, the parties to a joint venture would wish to enter into a written JV Agreement to exploit the synergistic benefits of such a strategic alliance to the fullest. But what are the key factors to consider in such a JV Agreement. 

Choose The Right Spouse 

It has been said that a joint venture is a “marriage” and the importance of selecting the right “spouse” for long-term compatibility cannot be overemphasized. Apart from choosing a business partner for its understanding of the local culture and language, the party chosen must be one who can be trusted, ready, able and willing to make a strong commitment and complementary contributions to the joint venture with strong local market knowledge, of reputable local standing, with the right business and other contacts and able to deal with local authorities and assist with local legal and governmental requirements. 

Clear Shared Objectives 

The joint venturers must have clear shared and common objectives and agree on the kind of business and the specific type of business activity to be undertaken so that every party knows what they are in the venture for, whether it is for manufacturing and distributing of certain products or for the provision of services. The scope of further activities may be enlarged by further agreement subsequently but expected minimum production and marketing targets for the core business activities with a realistic timetable for achieving such targets should be agreed on at the outset. 
  
The Business Entity 

The next decision relates to setting up of the business entity by which the joint venture business is to be carried out - whether it is to be a partnership firm, a corporation or company and the implications of the choice made. Very often, establishing a local joint venture company provides the ideal form of business entity as it shelters the parties from direct liability for any torts, breaches of agreement, violations of local regulations or other liabilities and allows for better accounting, tax and financial planning. Certainly, the choice of the name of the entity must be made with care as it can be a powerful marketing tool and may lead to adverse implications if local sensitivities are not taken into consideration. In this regard, expertise in local market and cultural conditions would be relevant. 

Constitution 

The joint venturers should ensure that the constitution and articles of the joint venture company are properly drawn up in accordance with local laws and to avoid any disputes. These should also not be inconsistent with the JV Agreement and provision should be made as to which document is to prevail in the event of a conflict between these documents. 

Strong Commitment 

To ensure the success of a joint venture, each party should have some equity ownership or stake in it. If it is a partnership, the proportion of shares in the firm have to be sorted out. In the case of a company, the proportion of shareholdings have to be set out clearly in order to avoid any future disputes. Most countries have laws providing for a shareholding structure where division of shares in the joint venture company can be conveniently set out and usually shares may be issued in accordance with the amount of capital contribution made by the parties. This usually also determines the voting power. 

However, there are still some countries where the concept of owning any private property is alien and in such cases, there is no share structure and no means therefore by which ownership in the business entity can be determined. However, such restrictions in these countries are becoming rarer with the lifting of the iron curtain before our eyes. 
  
Shared Complementary Resources 

Since the idea of a joint venture is for two or more independent parties to pool their resources to form an effective strategic alliance, the parties must set out clearly the form and extent of each party’s complementary contributions. 

There should be set out the amount of initial capital outlay for the joint venture business to be contributed by the parties, the type of such capital contribution whether it be in the form of land, technology transfers, machinery and equipment or in cash and the proportions of such investment capital. If one party is contributing in kind, say, by way of land or machinery and equipment, an agreed formula or mechanism for assessing the value of such contributions has to be established as one of the main reasons for the failure of a joint venture is often the difference in views of the parties’ respective contributions. For cash contributions, the proportion of each party’s share has to be stipulated. 

If further capital is required, in most instances provision has to be made for obtaining external loans from banks or financial institutions and as to which party is to source for such loans including subordinated loans and how to provide collateral such as guarantees, debentures and mortgages for such loans. Most importantly, a realistic time frame for such contributions and financing has to be laid down. 
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