Antitrust Document Sanitization

GUIDELINES FOR PREPARING DOCUMENTS

EVALUATING OR ANALYZING A MERGER,

JOINT VENTURE OR ACQUISITION
Pursuant to the regulations under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, certain documents relevant to the competitive aspects of a merger, acquisition or joint venture must be provided to the U.S. antitrust authorities with the initial premerger filing.  Because the assertions and analyses contained in these documents can affect the decision of the U.S. antitrust authorities on whether to investigate and ultimately seek to enjoin the transaction, such documents should be drafted with care and, if possible, be reviewed by legal counsel in draft form before distribution.  This memorandum briefly describes the types of documents that must be submitted to the U.S. antitrust authorities with the initial premerger filing and suggests guidelines for preparing and reviewing such documents.

Item 4(c) of the Hart-Scott-Rodino Notification and Report Form requires that the parties provide to the Federal Trade Commission and the Antitrust Division of the Department of Justice all studies, surveys, analyses and reports that were prepared by or for any officers or directors (or in the case of unincorporated entities, individuals exercising similar functions) for the purpose of evaluating or analyzing the proposed acquisition or merger, with respect to market shares, competition, competitors, markets, potential for sales growth or expansion into product or geographic markets.  Relevant documents may include computer files, handwritten notes, slides, transparencies and charts, in addition to more traditional types of documents.  Drafts and annotated copies of documents can also be considered Item 4(c) documents.  Documents prepared by investment banking firms or acquisition consultants (e.g., offering memoranda) may also be Item 4(c) documents.
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